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THE VIRGINIA STATUTE OP CONTEMPTS. 



I. 

The General Assembly of Virginia at its last session passed an act 
arranging contempts of court into two great divisions, classifying them 
as direct, and indirect contempts, and providing the appropriate pro- 
cedure for each case, or class of cases, arising under the new defini- 
tions adopted in the statute. 

This act has recently been drawn in question in one of the circuit 
courts of the State, and pronounced unconstitutional. 

It has also been editorially reviewed in the Register, and its im- 
puted demerits commented upon at length, and with critical severity. 

So far there have been none so poor to do this much-belabored 
statute reverence, and, to all public seeming, it is without a friend. 
As a sort of parting kick, one of the critics suggests that it is "taken 
from the statute book of Kansas, the experimental ground for all 
novel and vicious legislation." This suggestion will soon be found to 
be erroneous, and it may be remarked, in passing, that much of the 
current, and frequently contemptuous, reference to the legislation of 
Kansas, arises from lack of acquaintance with the statutes of that 
State. 

A certain class of newspaper critics to the contrary, the legislation 
of Kansas is not a collection of odds and ends, of fads, fantasies and 
whimsical caprices. 

The writer has had occasion to examine her Code, and in conse- 
quence is prepared to say that her laws are well conceived, well 
digested, and well expressed. The fundamental rights of her people 
are well secured against all forms of insidious encroachment. 

She has adopted an enlightened and progressive system of legal 
procedure, and her regulations for the suppression of crime, the main- 
tenance of civil order, and the control of the local policy, and domestic 
affairs of her people, are wise and comprehensive. 
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But the Kansas statute on the subject of contempts is not the parent 
of the Virginia statute. 

On the contrary, they both find a common and worthy origin in a 
bill passed by the Senate of the United States something over two 
years ago. 

The Senate was moved to action by the widespread dissatisfaction 
over that exercise of chancery jurisdiction in the Federal courts, known 
in its operative form as " Government by Injunction," a phrase which 
has come into common use in the courts. 

Government by Injunction may be loosely said to be, the use of the 
injunctive power of the court to repress certain forms of concerted ac- 
tion, charged to be unlawful, or likely to be carried out in an unlaw- 
ful manner, or to result in mischief not adequately reparable in 
damages. In the Oxley Stave Case an injunction was awarded be- 
cause a boycott had been declared against the stave company by 
' ' persons of small means. ' ' The temptation to discuss government 
by injunction in connection with the contempts statute is great, but 
the limits of this article forbid that I should do so. 

It suffices to say that "Government by Injunction" has been 
sharply and vigorously criticised by jurists, law writers, and courts.* 

* " Within the last decade there has been introduced in our country an innovation 
in judicial procedure which is odious to the vast majority of the people. I refer to 
judicial government by injunction, which has so frequently of late been exercised." 
— Judge John Gibbons, CircuitCourt of Illinois. 

"When courts undertake to settle labor disputes by the use of the writ of injunc- 
tion they are acting without Jurisdiction. The use of the writ of injunction to pre- 
vent or disperse an unlawful assemblage, or to patrol a public highway with armed 
deputy marshals, is a usurpation of power by the courts. Such use of the writ of 
injunction by the courts is judicial tyranny, which endangers not only the right of 
trial by jury, but all the rights and liberties of the citizen."— Judge Tuley, Chief Jus- 
tice of the Appellate Court of Illinois. 

"I think the application of the injunction to persons engaged in labor strikes is 
an innovation on the original use of the injunction. I am inclined to think that 
this use of the injunction interferes with the constitutional right of trial by jury, 
and, in so far as it does, it interferes with the highest and most sacred safeguard of 
the people. In view of the lengths to which the doctrine is now being carried, I am 
Inclined to think that it would be best to place some legislative restrictions upon the 
power of the courts in this respect."— James McCabe, Supreme Court Justice, Supreme 
Court Illinois. 

The Literary Digest endeavors to give the public sentiment of the country as it 
finds it reflected in the newspapers. In its issue of August 28, 1897, we find the fol- 
lowing: "No topic now provokes more discussion in the press than the so-called 
' Government by Injunction.' Taking the daily newspapers from all sections of the 
country as they reach this office, it appears that for every paper which defends the 
injunction proceedings five condemn them, and two defer with morn or less reserva- 
tion to the judgment of the courts. Much of the criticism Is directed to the scope 
of the writs ; but there are critics in conservative quarters who question the justice 
of applying equity proceedings at all to cases of this kind." 
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It has been pointed out that the exercise of this jurisdiction, in 
many cases, is simply the use of the injunctive power of the court to 
enjoin crime and displace the criminal laws. 

It was further pointed out that, by indirection, the use of the in- 
junction in these cases, with the consequent .proceedings in contempt, 
nullified, and effectually overthrew, certain constitutional guaranties 
relating to the right of jury trial, the right to confront and cross- 
examine opposing witnesses, to appear by counsel, and to summon 
witnesses for the purposes of defence. 

See particularly on this line the dissenting opinion of Judge Cald- 
well in the Oxley Stave Cage, 83 Fed. Reporter, p. 919. 

But, in spite of adverse criticism and popular discontent over this 
method of settling social questions, this new jurisdiction, claimed by 
the courts to be simply the application of existing powers to new con- 
ditions, is fully established, the addition of case after case to the 
original decision resembling the accumulations which a rolling snow- 
ball takes on in its progress. The exercise of this jurisdiction has so 
far been confined to certain classes of cases, mostly arising out of 
strikes and boycotts, but from the reasoning in those cases, and the 
principle announced by Lord Cottenham in 4 Mylne and C, p. 141, 
that it is "the duty of the courts of equity to adapt their course of 
proceedings, so far as possible, to the existing state of society, and to 
apply its jurisdiction to all those new cases, which, from the progress 
daily making, must continually arise," as well as from the very elastic 
interpretation which is now given to the phrases "ii reparable mis- 
chief" and "inadequate remedy," it will be an easy, nay, an in- 
evitable, step to so extend the application of this jurisdiction to still 
other associations of individuals acting in concert, on the ground that 
the contemplated action contravenes public policy, as to enlarge in- 
definitely the scope of government by injunction. 

The exercise of this jurisdiction may, or may not, be wholesome. 
Its value remains to be worked out and qualitatively determined; but 
I think it will be conceded by every well-read man, even by those who 
now believe in government by injunction, that if the courts had under- 
taken to exercise this power prior to the Revolution, in aid of the 
authority of the Crown, it would have been specifically denominated 
in the arraignment of King George in the Declaration of Independ- 
ence, as one of the "jurisdictions foreign to their laws, and in de- 
privation of the right of jury trial,' 1 to which he had subjected the 
colonists. 
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Recognizing that the Federal courts were abusing their power to 
punish for contempt, and extending their jurisdiction into novel and 
unwonted quarters, and that this exercise of authority had assumed 
the proportions of a national question, the Senate of the United States, 
in the early part of the session of 1896, adopted a resolution directing 
the judiciary committee of that body to investigate the whole subject 
of the administration of the law in the Federal courts in relation to 
the punishment for contempts. 

This resolution was in response to a general feeling in the country 
that the power of the courts had been abused, and was in advance of 
any action by the political organizations upon the subject. 

The Senate Judiciary Committee was composed of very able men, 
lawyers and judges who had been eminent in their own States, before 
their translation to the " greatest deliberative assembly in the world." 

One of its members was George of Mississippi, for a long time 
Supreme Court Reporter in that State, then a judge of that court, 
then Chief Justice, and finally a Senator of the the United States, 
justly reputed to be one of the most learned constitutional lawyers in 
this country. 

Another member was Lindsay of Kentucky, a judge of the Supreme 
Court of that State, and for a time Chief Justice, a lawyer of national 
reputation. Still others, were Hill of New York, whose discussion of 
the constitutionality of the Income Tax would alone stamp him as 
possessing a mind of the first order, Vilas, Hoar, Pugh, Teller, 
Mitchell, and Piatt, of Connecticut, men of great learning, distin- 
guished ability, and knowledge of affairs. There was no prevailing 
political sentiment represented on the committee. Democratic gold- 
bugs, silver Republicans, straightouts and dissidents, all were there. 

No subject was ever examined under circumstances affording a 
more reasonable hope that the investigation would be thoroughly non- 
partisan, and distinctly impartial, and judicial in its conclusions. 

After a full enquiry, and months prior to the Chicago Convention, 
the committee reported to the Senate a bill, which was adopted in that 
body with the addition of one amendment. Later in th's article this 
measure will be reproduced in full for the purposes of comparison with 
the Virginia statute. The bill reported provided for jury trial at the 
discretion of the trial court; the bill which was passed afforded such 
a trial as a matter of right. The Virginia statute is a material modi- 
fication of this measure. 

It has been thought proper to give in brief the circumstances sur- 
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rounding the introduction and passage of the Senate bill, in order to 
make it clear that this measure was not hasty and ill-considered legis- 
lation, having in view some supposed partisan advantage, but was the 
product of deliberate enquiry by able lawyers and distinguished men, 
and represented the fixed opinion of public representatives of every 
variety and shade of political opinion, that the courts had abused their 
powers to such an extent that this legislation was needed to protect 
and conserve the rights of the citizen. 

One voice alone was raised in opposition to the bill, that of Senator 
Piatt, of Connecticut, the least distinguished member of the committee. 

Even Senator Piatt was constrained to say that he approved the 
principle presented, and thought legislation was necessary, but was 
hostile to the pending measure. 

In the House of Representatives two reports were presented from 
the Judiciary Committee. The majority report presented a substitute, 
while the minority report endorsed the Senate Bill. 

The chairman of the minority was that eminent lawyer, and long- 
time chairman of the committee, Hon. David Culberson, of Texas. 
His name is a tower of strength to any cause with which it is asso- 
ciated. 

There is no need to enquire whether the Senate Bill, with its far- 
reaching invasion of the powers hitherto exercised by the circuit and 
district courts of the United States, is constitutional. 

Ex parte Robinson, in 19th Wallace, has settled once and for all, 
that as to those courts, the Federal statute is the law of the case, and 
that Congress is clothed with full power to give, and to take from 
them, either completely or in a modified degree, the power to punish 
for contempt. Conceding that the Senate Bill was constitutional, was 
it expedient ? If it was, then it is difficult to see why the Virginia 
statute, which is its largely modified representative, is inexpedient. 

The Federal statute of 1831, passed in consequence of the proceed- 
ings in impeachment instituted against Judge Peck, limited to a consid- 
erable extent the powers then enjoyed by the Federal circuit and 
district courts; but the proposed statute of 1896 imposed much greater 
restrictions All power to punish in a summary manner for contempt, 
save in the case of contempts committed in the presence of the court, 
or so near thereto as to obstruct the administration of justice, was 
specifically taken away by the terms of the bill. As a result of its 
passage, a Federal judge would have been powerless to proceed sum- 
marily against a witness refusing to obey a summons, or an officer wil- 
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fully neglecting to execute a process. A defendant, upon a charge 
of contempt of this character, was entitled to a jury as a matter of 
right. 

These consequences of the bill were pointed out in the progress of 
the debate in the Senate, but that body did not seem to be impressed 
with the suggestion that the cause of public justice would suffer by 
reason of remitting to a jury in trials for indirect contempts the de- 
termination of the substantive contempt. 

The favorable action of the Senate of the United States, under the 
circumstances indicated, upon a far more drastic measure than the one 
enacted into law in this State, is a persuasive authority that the latter 
statute is not inexpedient. 

The weight of this authority cannot be lightly brushed aside, and 
the Virginia legislature could rest its case at this point. 

But there was an additional reason for the passage of legislation on 
this line by the General Assembly of Virginia. 

That body was a Democratic body, in full sympathy with the 
Chicago platform, and elected upon a State platform which in terms 
endorsed the national platform. 

Our national platform contained this plank: 

"We especially object to Government by Injunction, as a new and dangerous 
form of oppression, by which the judges become the legislators, judges, and exe- 
cutioners. We approve the bill passed at the last session of the United States 
Senate, relative to contempts, and providing for jury trials in certain cases of 
contempt." 

This is a sufficient answer to the suggestion that there was no call 
for legislation of this character in the State of Virginia. 

When a great party, composed of many of the purest and most in- 
tellectual men in the country, formulates a platform containing its 
charges of wrongs suffered, and specifications of remedies to be applied, 
it deserves the respectful consideration of the members of the organi- 
zation. If these suggestions, which come backed by all the moral weight 
proceeding from the intellectual force and moral worth of the men 
who are united upon the policies proposed, impress the party followers 
with the propriety of action in the manner indicated, then when op- 
portunity offers, the appropriate legislation should be enacted. 

A party which points out what it professes to regard as an evil, and 
suggests a remedy, only to disregard its own suggestions, when clothed 
with the necessary power to make them effectual, does not deserve to 
have the public confidence. Such a party proceeds upon the principle 
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that platforms are well enough' for the purposes of the canvass, but 
may be lightly brushed aside when the time for legislation arrives. 

In the case in hand, the principle of the Senate Bill, not only had 
the imprimatur of a great, wise, and patriotic party, but apart from 
that, the principle recommended itself by its own merits, and exami- 
nation into its claims induced conviction of its essential propriety. 

But in order not to offend the conservatism of the Virginia people, 
and to maintain our traditional reputation for moderate action, it was 
thought best to modify the terms of the Senate Bill, and present a 
statute which would not offend the sensibilities of any friend of con- 
servative legislation. 

No friend of the Senate Bill could object to the Virginia statute, 
while it is conceivable that the latter measure might have many friends, 
who would not be prepared to approve the more drastic provisions of 
the former. To this extent the suggestions of expediency prevailed 
in the preparation of the Virginia act. In order that the essential 
differences between the two bills may be readily apprehended by the 
reader, and to emphasize the conservatism of the Virginia statute, in 
comparison with the measure specifically endorsed by the Chicago Con- 
vention, I reproduce them both at this point. 

IN THE SENATE OF THE UNITED STATES. 

Mr. Hill from the Committee on the Judiciary submitted the following report: 
The Committee on the Judiciary to whom was referred the following resolution : 
"Resolved, That the Judiciary Committee is hereby directed to investigate the law 
upon the whole subject of contempts of court, as enforced by the Federal courts, 
and to report to the Senate whether any additional legislation is necessary for the 
protection of the rights of citizens, and if so to report such legislation," respect- 
fully report : 

In obedience to the foregoing resolution, the committee have duly investigated 
and considered the whole subject of contempt of courts, as enforced in the Federal 
courts, and believing that some additional legislation is necessary, or at least de- 
sirable, recommend the following bill : 

A Bill in Relation, to Contempts of Court. 

Be it enacted &c, That contempts of court are divided into two classes, direct 
and indirect, and shall be proceeded against only as hereinafter prescribed. 

Sec. 2. That contempts committed during the sitting of the court, or of a judge 
at chambers, in its or his presence or so near thereto as to obstruct the administra- 
tion of justice, are direct contempts. All other are indirect contempts. 

Sec. 3. That a direct contempt may be punished summarily without written ac- 
cusation against the person arraigned, but if the court shall adjudge him guilty 
thereof a judgment shall be entered of record in which shall be specified the con- 
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duct constituting such centempt, with a statement of whatever defense or extenua- 
tion the accused offered thereto and the sentence of the court thereon. 

Sec. 4. That upon the return of an officer on process or an affidavit duly filed, 
showing any person guilty of indirect contempt, a writ of attachment or other law- 
ful process may issue, and such person be arrested and brought before the court ; 
and thereupon a written accusation, setting forth succinctly and clearly the facts 
alleged to constitute such contempt, shall be filed and the accused required to 
answer the same, by an order which shall fix the time therefor, and also the time 
and place for hearing the matter ; and the court may, on proper showing, extend 
the time so as to give the accused a reasonable opportunity to purge himself of 
such contempt. After the answer of the accused, or if he refuse or fail to answer, 
the court may proceed at the time so fixed to hear and determine such accusation 
upon such testimony as shall be produced. If the accused answer, the trial shall 
proceed upon testimony produced as in criminal cases, and the accused shall be 
entitled to be confronted with the witnesses against him; [but such trial shall be by 
the court, or, in its discretion, upon application of the accused, a trial by jury may 
be had as in any criminal case.] 

The language in brackets was stricken out by the Senate, and the 
following inserted in lieu thereof : 

" But such trial shall be by the court, or, upon application of the accused, a 
trial by jury shall be had as in any criminal case." If the accused be found guilty 
judgment shall be entered accordingly, prescribing the punishment. 

Sec. 5. That the testimony taken on the trial of any accusation of indirect con- 
tempt may be preserved by bill of exceptions, and any judgment of conviction 
therefor may be reviewed upon direct appeal to or by writ of error from the Su- 
preme Court, and affirmed, reversed or modified, as justice may require. Upon 
allowance of an appeal or writ of error execution of the judgment shall be stayed, 
upon the giving of such bond as may be required by the court or a judge thereof, 
or by any justice of the Supreme Court. 

Sec. 6. That the provisions of this act shall apply to all proceedings for contempt 
in all courts of the United States except the Supreme Court ; but this act shall not 
affect any proceedings for contempt pending at the time bf the passage thereof. 

The Virginia statute is as follows : 

Chap. 513. — An Act to amend and re-enact sec. 3768 of the Code of Virginia in 
relation to contempts, to define what are direct and what are indirect con- 
tempts, and to provide a mode of procedure in each class of cases. 
Approved February 26, 1898. 
1. Be it enacted by the Oeneral Assembly of Virginia, That section three thousand 
seven hundred and sixty-eight of the Code of Virginia be amended and re-enacted 
so as to read as follows : 

Sec. 3768. The. courts and judges may issue attachments for contempt, and 
punish them summarily, only in the following cases, which are hereby declared to 
be direct contempts, all other contempts being indirect contempts: 

First. Misbehavior in the presence of the court, or so near thereto as to obstruct 
the administration of justice. 
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Second. Violence or threats of violence to a judge or officer of the court or to 
a juror, witness or party going to, attending or returning from the court, for or in 
respect of any act or proceeding had or to be had in such court. 

Third. Misbehavior of an officer of the court in his official character. 

Fourth. Disobedience or resistance of an officer of the court, juror or witness to 
any lawful process, judgment, decree or order of the said court. 

When the court adjudges a party guilty of a direct contempt it shall make an 
entry of record, in which shall be specified the conduct constituting such contempt, 
and shall certify the matter of extenuation or defence set up by the accused, and 
the evidence submitted by him and the sentence of the court. 

SUBSECTION. 

Proceedings in cases of indirect contempt. — Upon the return of an officer or 
process, or upon an affidavit duly filed, showing any person guilty of indirect con- 
tempt, a writ of attachment or other lawful process may issue, and such person 
may be arrested and brought before the court, and thereupon a written accusation, 
setting forth succinctly and clearly the facts alleged to constitute such contempt 
shall be filed, and the accused required to answer the same, by an order which 
shall fix the time therefor, and also the time and place for hearing the matter. A 
copy of this order shall be served upon the accused, and, upon a proper showing, 
the court may extend the time so as to give the accused a reasonable opportunity 
to purge himself of such contempt. 

After the answer of the accused, or if he fail or refuse to answer, the court may 
proceed, at the time so fixed, to hear and determine such accusation upon such 
testimony as shall be produced. If the accused answer, the trial shall proceed 
according to the rules governing the trial of criminal cases, and the accused shall 
he entitled to compulsory process for his witnesses and to be confronted with the 
witnesses against him. 

Such trial shall be by the court, or, upon the application of the accused, a trial 
by a jury shall be had, as in any case of a misdemeanor. 

If the jury find the accused guilty of contempt they shall fix the amount of his 
punishment by their verdict. 

The testimony taken on the trial of any case of contempt shall be preserved on 
motion of the accused, and any judgment of conviction therefor may be reviewed 
on writ of error from the circuit court having jurisdiction, if the judgment is by 
a county court, or on writ of error from the supreme court of appeals, if the 
judgment is by a circuit or corporation court. In the appellate court the judg- 
ment of the trial court shall be affirmed, reversed, or modified, as justice may re- 
quire. If the writ of error to the judgment of a county court is refused by the cir- 
cuit court having jurisdiction, application may then be made to the court of appeals. 

2. All acts and parts of acts so far as they conflict with this act, are, to that ex- 
tent, hereby repealed. 

3. This act shall be in force from its passage. 

This statute down to the words, ' ' when the court adjudges a party 
guilty &c," is identical with the present language in the Code, save 
that in the fourth sub-head the words, "or other person," found in 
the Code, after the words, "or witness," have been omitted. 
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The Kansas statute is, I believe, an exact reproduction of the Sen- 
ate Bill. 

The Virginia statute is not only criticised as inexpedient, but it is 
attacked as unconstitutional. It is assailed as an unconstitutional in- 
vasion of the inherent powers of the courts, by the legislative depart- 
ment. Now with reference to the powers of the courts in matters of 
contempt, three positions may be taken. First, That the courts hold 
this power as an inherent right, and unless it is limited by some pro- 
vision of the constitution, or some power of regulation over it is given 
by that instrument to the legislature, the power is unrestricted and is 
not a subject of legislative interference. See 126 Ind. 24; 131 Ind., 
p. 304; 2 Okla., p. 304; Id., p. 499; 16 Ark. 384. But, contra, 
Ex parte Edwards, 11 Fla. 184; Ex parte Hickey, 4 Smedes & M. 
751, and 65 N. C. 353. 

Second, That the legislature has the power to regulate this exercise 
of authority, to narrow the definition of contempts, and fix the appro- 
priate punishment, but cannot use this power to regulate, and curtail, 
to such an extent as to leave the courts powerless to command respect, 
and enforce their orders. See Wyatt v. People, 17 Colo. 252; Stuart v. 
People, 4 111. 395; State v. Galloway, 5 Colo. 326; 89 Am. Dec. 407. 

Third, that the legislature has supreme control over the courts 
which they establish, or upon which they confer jurisdiction, and can 
entirely devest these courts of the power to punish summarily for con- 
tempts. Ex parte Robinson, 19 Wallace; State v. Foreiv, 24 W. Va. 
416; Rutherford v. Holmes, 66 N. Y. 372; 77 111. 103. 

From the character of the cases cited, as well as the general drift 
of the editorial comments, I take it that the editor of the Register 
is of opinion that the first position is the correct one, and that our cir- 
cuit courts possess a power to punish for contempt, which is not the 
subject of legislative interference, or control. 

Certainly some of the cases which he cites approvingly, expressly 
take this view of the power of the courts in matters of contempt. To 
the same effect, are the opinions of the lawyers -ited. 

If it is true that the General Assembly of Virginia has no author- 
ity to limit the power of the circuit courts in matters of contempt, or 
to regulate the procedure in such cases, then certain very interesting 
and unexpected results follow from this fact. Not only is the recent 
statute an unconstitutional invasion of the powers of the Judiciary 
Department, but all the previous legislation in this State upon the 
subject of contempts is affected by the same vice. 
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It will be easily seen by reference to the provisions of the Code 
found in section 3768, that the right of summary punishment for con- 
tempts has been very much restricted in Virginia. But if this power 
exists independently of legislative authority, then our courts possess 
all the authority touching contempts, and the power to punish the same, 
possessed by the courts at common law and all the efforts of the legis- 
lature to curtail this authority are ultra vires and void. 

There are many contempts as to which the courts have strenuously 
asserted that it was necessary for them to have the power to punish in 
a summary manner, in order to maintain the respect of the commu- 
nity, and preserve their own dignity and self respect. 

Notably among these contempts have been contumelious strictures 
upon the courts in newspaper publications, these strictures relating at 
times to the conduct of the court in pending controversies, and at other 
times to the conduct and behaviour of the court in decided cases. 

At common law, strictures upon the court, whether relating to pend- 
ing or decided causes, was a contempt, and punishable in a summary 
manner. But if this right is essential to the courts, it has been taken 
from our courts by the Code, and the acts upon which the Code is 
based. Hence this limitation upon the powers of the courts, a more 
serious one than any to be found in the present statute, is obnoxious to 
the criticism that it is an unconstitutional invasion of inherent author- 
ity, since it is an effort to take from our courts their common law 
authority. 

But as illustrative of the fact that many of the powers often claimed 
by the courts to be essential, are by no means necessary to the main- 
tenance of their just authority, or to secure the public respect, it may 
be interesting to note in this connection that the circuit and district 
courts of the United States have been shorn in large measure of the 
extensive authority usually claimed by courts of record, and that 
without any prejudicial effect. 

Contempts in these courts are controlled by the statute of 1831, 
passed in consequence of the public scandal arising from the outra- 
geous abuses of power by Judge Peck. The present scope of their 
authority, is narrow indeed, as compared with that which they for- 
merly exercised.* 

* The Federal statute is as follows : " The said courts shall have power to punish 
contempts of their authority by fine, <fec, provided that this power shall not be con- 
strued to extend to any cases except the misbehavior of any persou In their presence, 
or so near thereto, &c, the misbehaviour of officers of the courts, and the disobe- 
dience or resistance of an officer, or other persons, to any lawlul decree, command, 
Ac, of the courts." 
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These courts are entirely without power to punish summarily the 
authors of false and inaccurate publications concerning pending 
causes, or of scurrilous, and scandalous matter directed against them- 
selves or their juries. 

It is not to be doubted that if the Federal courts had possessed this 
power of summary procedure for adverse strictures upon their per- 
sonnel and proceedings in court, we would have witnessed many illus- 
trations of its exercise in the last thirty-five years. The propriety of 
this exercise would have been vigorously maintained by the usual 
arguments of necessity and expediency. 

But it is not perceived that the lack of this power has impaired 
their usefulness, diminished the authority of their decrees, sunk chem 
in public esteem, or affected their ability to discharge their constitu- 
tional duties. 

The Federal system thus affords a ready object lesson of the work- 
ings of a powerful judiciary, stripped by legislative action of powers 
conceded to be inherent in all courts of record, and usually claimed 
to be essential to their useful existence. 

But, upon what is the argument based that our circuit courts not 
only possess common-law powers respecting the punishment of con- 
tempts, but that it is expedient that they should possess these powers ? 

Speaking of this power, the Supreme Court of Wisconsin, in State 
v. Circuit Court, in N. W. Reporter, p. 194, says: "It is perhaps 
nearest akin to despotic power of any power existing under our form 
of government. Such being its nature, due regard for the liberty of 
the citizen imperatively requires that its limits be carefully guarded." 

At common law it would appear that there were no limitations upon 
the power of the courts to punish offenders against their authority 
The editor of the Register seems to favor the theory that our circuit 
courts are of constitutional origin, and possess common law powers. 

He cites with approbation those cases which maintain the most ex- 
treme attitude of the courts in respect to their claims to possess a 
power to punish for contempts, which is superior to legislative inter- 
ference, and uses this language, which has no particular relevancy, 
unless our circuit courts are to be considered as of constitutional ori- 
gin, and therefore within the application of the principle enunciated : 
" . . . . Where the court is a creation of the Constitution, and 
not of the legislature, its jurisdiction to punish for contempt cannot 
be affected by legislation." 

In addition, he justifies the recent decision of the Circuit Court, which 
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is based upon the ground that the present statute is void, as an uncon- 
stitutional invasion of the inherent powers of a coordinate depart- 
ment. 

So that, upon the whole, the reader has reason to conclude that, 
in the editor's opinion, our circuit courts are creations of the Consti- 
tution, and, as such, possess those unlimited powers which have been 
heretofore, in some States, imputed to courts of a like origin. 

It has been pointed out (see Harvard Law Review, 1898, p. 508) 
that, in the absence of statute, the power of the court in this respect 
is unlimited. For instance, one prisoner for contempt died in an 
English prison after fifty years of confinement. Hallam has pointed 
out that there is nothing to restrain the House of Lords, which has all 
the powers of any court in matters of contempt, from repeating the 
sentences of the reign of James I. — whipping, branding, hard labor 
for life. 

In asserting this power, some of the courts have used the following 
language: "All courts of record possess this power, not subject to the 
supervision of any other court, unlimited at common law, save by the 
definition of the term, contempt of court. ' ' 3 Am. & Eng. Encye. of 
Law, 800. 

Truly a large claim of power, since the courts assert the exclusive 
power of definition, and can thus fix the limits of their own authority! 

Not only have some of the courts claimed this power as essential, 
as a part of their vital life, but they have claimed still further : that 
"the exercise of the power lies solely in the discretion of the judge 
before whom the contempt is committed (he is always presumed to have 
jurisdiction), and will not be examined by any other court, except 
when the proceedings are so defective as to be void." See also Wil- 
liamson's Case, 26 Pa. St. 9. 

Undoubtedly this was true at common law, and in the Federal 
courts to-day, Ex parte Lennon, 150 U. S. 393, illustrates "the diffi- 
culty, and almost impossibility, of obtaining a review" of the deci- 
sion of the lower court, in violations of injunctional orders. 

All provisions for writs of error, or appeals to higher courts in 
contempt cases, are limitations upon the common-law powers of the 
courts, and in derogation of their original authority. 

Therefore these provisions, in the case of constitutional courts, should 
be considered as an ultra vires exercise of legislative authority. If 
our courts possess the extensive powers which are sought to be imputed 
to them, it is strange that the law-makers and the courts which have 
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preceded the present generation have never discovered that the Vir- 
ginia legislatures have been treading upon forbidden ground, and seek- 
ing to legislate away the natural powers of our courts. 

If it is true that when all the other branches of goverument have 
been shorn of their power for despotism, the people have left to the 
judicial department, as their rightful prerogative, all the power for 
despotism and personal tyranny which they possessed hundreds of years 
ago, then indeed, in spite of our boasted claims of freedom, we are 
in a far worse plight than the people of England. 

Whatever may be the claims of the courts of that country in mat- 
ters of contempt, they are subject to the regulation of Parliament, 
while our courts claim to possess a power which the people, through 
their legislatures, are powerless to control — a power which in its exor- 
cise is called by a sort of mockery, due process of law; a power which 
laughs at legislative enactments and pronounces them unconstitutional 
intrusions upon its domain; a power which can only be reached by 
constitutional amendment, or constitutional convention. 

Viewed from the standpoint of propriety and expediency, it would 
seem most unwise for the people of free America to vest their courts 
with such powers as we have seen that they possessed at common law. 

Indeed, some of the courts have shrunk from pushing their claims 
to these powers, to their logical conclusion. 

In Neel v. State, 4 Eng. 263, the court declares that " it has never 
been contended in this country that the common law, though our 
birthright, and in force among us without express recognition by our 
Constitution and laws, was ever actually in force in all its length and 
breadth, but only to an extent that was not wholly inconsistent with 
those great principles, purely American, upon which our free institu- 
tions have been reared and maintained. So those doctrines which we 
are considering (powers of courts to punish contempts), in being recog- 
nized by the courts, must be considered as having received a corre- 
sponding abatement of those of its lineaments which are opposed to 
the nature and character of our Constitution and the actual state of 
things amongst us under its legitimate operation, or it would be an 
exotic which could not germinate in our soil. Therefore courts will 
tolerate the regulation of the power, so that the legislature does not 
by such regulation substantially destroy the efficiency of the court." 

This is somewhat vague, and a clearer delimitation of the powers 
of the courts and of the legislature, in respect to contempts, would cer- 
tainly be more satisfactory, but this case at least is in conflict with 
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those other cases in which the claim to extreme powers has been as- 
serted. It admits that the legislature may fetter the power, but asserts 
that this may not be done to too great an extent. 

Waiving further discussion of the expediency, or inexpediency, of 
committing such extensive powers to define and punish contempts to our 
circuit courts, the argument against the existence of these powers in 
our courts will be briefly presented. 

In the first place, it may be noted that our Virginia courts have not 
heretofore claimed these powers. On the coutrary, they have ac- 
quiesced in the serious limitations upon their powers contained in the 
Virginia legislation of the last hundred years. 

The provisions of the Code are as follows: 

Sec. 3768. Cases in which courts and judges may punish summarily for con- 
tempt. — The courts and judges may issue attachments for contempt, and punish 
them summarily only in the following cases : 

First. Misbehavior in the presence of the court, or so near thereto as to obstruct 
or interrupt the administration of justice. 

Second. Violence, or threats of violence, to a judge or officer of the court, or 
to a juror, witness, or party going to, attending, or returning from the court, for 
or in respect of any act or proceeding had, or to be had, in such court. 

Third. Misbehavior of an officer of the court in his official character. 

Fourth. Disobedience, or resistance of an officer of the court, juror, witness, or 
other person, to any lawful process, judgment, decree, or order of said court. 

Sec. 3771. Fine and imprisonment by court limited, unless jury be impaneled. 
No court shall, without a jury, for any such contempt as is mentioned in the first 
class embraced in sec. 3768, impose a fine exceeding fifty dollars, or imprison 
more than ten days; but, in any such case, the court may impanel a jury, without 
an indictment, information, or any formal pleading, to ascertain the fine or im- 
prisonment proper to be inflicted, and may give judgment according to the verdict. 

Sec. 4053. Writs of error, where lie to judgments for contempts of court. — 
To a judgment for a contempt of court, other than for the non-performance of, or 
disobedience to, a judgment, decree, or order, a writ of error shall lie, when the 
judgment is of a county court, from the circuit court having jurisdiction over such 
county; when it is of a circuit, corporation, or hustings court, from the court of 



These provisions are serious abridgments of the common law powers, 
and as such abridgments are unconstitutional, if our circuit courts are 
constitutional courts, and the theory of the editor of the Register is 
correct. If it is true that the power of our circuit courts to punish for 
contempts is not amenable to legislative interference, then we ought to 
find that this unlimited power has been committed to them by express 
grant in the Constitution, or else they should derive it by necessary 
construction from that instrument. 
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But the Constitution is altogether silent on the subject. It does not 
declare that the courts shall have common law powers in this respect. 
It does not declare in terms or otherwise that the common law shall be 
in force in Virginia, or that it shall furnish the necessary authority to 
the courts in matters of contempt. 

The only reference that we find to the common law in our statute, or 
organic law, is in section 2 of the Code, which is as follows: 

Sec. 2. The common law. — The common law of England, so far as it is not 
repugnant to the principles of the bill of rights and constitution of this State, 
shall continue in full force within the same, and be the rule of decision, except in 
those respects wherein it is, or shall be, altered by the General Assembly. 

But if the courts deduce their powers to punish for contempt from 
the common law through this section, it needs no argument to estab- 
lish that, as this section is completely the subject of legislative amend- 
ment (unless there are constitutional inhibitions in the way), the powers 
to punish for contempt derived through this section are the subject of 
legislative control, unless some constitutional protection against such 
control can be found. One of the legal opinions cited in the Regis- 
ter is to the effect that our circuit courts are established by the Con- 
stitution, and the Register quotes Ex parte Robinson to show that the 
Supreme Court of the United States lias recognized and established the 
distinction between courts which are the creation of the Constitution, 
and of the legislature, in respect to the different degrees of authority 
respectively enjoyed by them touching the power to define and punish 
contempts. 

No authority could be cited more fatal than Ex parte Robinson to 
the claims of our circuit courts to possess powers to punish for con- 
tempt, which are independent of legislative regulation and control. 
So far from supporting such a contention, the principles of Ex parte 
Robinson, when applied to the state of facts in this State, inevitably 
lead us to conclude that our circuit courts possess no powers of con- 
tempt which are not held at the discretion of the legislative depart- 
ment. 

The opinion in the case is very short, and the only portion of it 
which relates to, and bears upon, this discussion is the following: 

"The power to punish for contempts is inherent in all courts; its existence is 
essential to the promotion of order in judicial proceedings and to the enforce- 
ment of the judgments, orders, and writs of the courts, and consequently to the 
due administration of justice. The moment the courts of the United States were 
called into existence, and invested with jurisdiction over any subject, they become 
possessed of this power. But the power has been limited and defined by the act 
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of Congress of March 2, 1831. The act in terms applies to all courts; whether 
it can be held to limit the authority of the Supreme Court, which derives its exist- 
ence and powers from the constitution, may perhaps be a matter of doubt. But 
that it applies to the Circuit and District Courts, there can be no question. These 
courts were created by act of Congress. Their powers and duties depend upon 
the act calling them into existence, or subsequent acts extending or limiting their 
jurisdiction. The act of 1831 is therefore, to them, the law specifying the cases in 
which summary.punishment may be inflicted." (Italics ours). 

It will be seen that this case does not even declare that the Supreme 
Court of the United States is superior to the regulation of Congress, 
in relation to punishment for contempts. It merely hints a doubt 
upon the subject. But even if it had so declared in this case, this 
declaration would have been merely an obiter dictum, a weighty one, 
it is true, but after all an obiter dictum. However, for the purposes 
of this article, it may be conceded that the Supreme Court does decide 
in Ex parte Robinson, that the Supreme Court of the United States, 
by reason of its constitutional creation and constitutional jurisdiction, 
is superior to Congressional regulation. Article 3, sec. 1 of- the Fed- 
eral Constitution is as follows: 

The judicial power of the United States shall be vested in one 
Supreme Court, and in such inferior courts as the Congress may from 
time to time ordain, and establish. Section 2 gives the Supreme Court 
certain original jurisdiction, and provides that as to all other cases its 
jurisdiction shall be appellate. 

The Federal Constitution has divided the powers of government into 
the three departments — the executive, the legislative, and the judicial — 
delimiting the power of each department, and conferring unlimited 
power on no one division. Kilboume v. Thompson, 103 U. S. 
168, expressly declares that neither department can be permitted to 
encroach upon the powers exclusively committed to the others. 

The principle of this decision would seem to deny to Congress the 
power to draw to itself the powers of the judicial department by regu- 
lating and limiting, in essential particulars, the powers usually enjoyed 
by courts of record to punish for contempts of their authority. And 
it would reasonably appear to follow that when the Constitution vested 
the judical power of the country in large measure in such inferior 
courts as Congress might from time to time ordain and establish, it 
did not contemplate that these courts should be the mere creatures of 
the legislative department, but intended that they should possess, free 
from legislative control, the powers in cases of contempt, usually con- 
sidered essential to the necessary operations and useful work of courts 



298 VIRGINIA LAW REGISTER. [Sept., 

of record. I say that such a view of the constitutional intent in this 
respect would not be unreasonable. 

And yet, without adverting to these considerations, the Supreme 
Court has flatly decided, in Ex parte Robinson, that the act of Con- 
gress of 1831 applies to the circuit and district courte of the United 
States; that these courts were created by act of Congress; their powers 
and duties depend upon the act calling them into existence, and the 
act is to them the law specifying the cases in which summary punish- 
ments for contempts may be inflicted. E. W. Saunders. 
[lb be continued.'] 



CONTRIBUTION BETWEEN CO-SURETIES. 
Pace v. Pace — (4 Va. Law Reg. 171.) 



As one who has as yet been unable to reconcile the decision in this 
case with what I conceive to be the true principles, by which it should 
have been governed, with the permission of the editor I will state 
briefly the difficulties which have confronted me in my efforts to do so. 

The views of the court are certainly very ably presented in the 
opinion of Judge Harrison, and I need hardly say that it is with un- 
feigned trepidation that I venture to controvert them, a feeling which 
is very far from being relieved by the circumstances that both the 
editor of the Register and Mr. M. P. Burks are pronouncedly in 
accord with the court. But I am constrained, nevertheless, to think 
that the conclusion reached by the court was illogical and the result 
inequitable. 

It will be recalled that Talbott, as principal, and John R. Pace and 
James B. Pace, as his sureties, made and delivered to Cheek a note 
for — let us say in round numbers — $16,000. Talbott died entirely in- 
solvent. John R. Pace also died, leaving assets sufficient to pay only 
fifty cents on the dollar of his debts. After the latter' s death, James 
B. Pace paid the note and then set it up as a debt against the estate 
of John R. Pace, claiming dividends or apportionments in the distri- 
bution of that estate on the whole amount so paid by him until he had 
received one-half thereof. 

The court sustained the contention of James B. Pace, and the result 
was that he realized from the estate of John R. Pace the latter' s full 



